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JOURNAL OF LAW AND SOCIETY
VOLUME 15, NUMBER 2, SUMMER 1988
0263-323X $3.00

The Third Question:
The Creative Use of Paradoxes in Law and Legal History

NIKLAS LUHMANN*

I

A recent book of Henri Atlan with the suggestive title A tort et a raison?
(wrong and right) begins by telling a famous story, allegedly of talmudic
origin. A teacher was asked about his judgement on a question disputed by
some of his students. The first student explained his point of view. After a long
reflection the teacher answered “You are right.”” Then the second student,
who had not been heard so far, protested and gave his reasons. And the
teacher answered again, “You are right.” Now, other students butted in,
objecting that he could not accept both opinions if they contradicted each
other. And the teacher, after a long reflection, once more said ‘““You are right.”
The third question, too, received a friendly answer.

This feeling had been shared, it seems, by Tristram Shandy’s father. *“ *Tisa
pity”, he said, “that truth can only be on one side, brother Toby — considering
what ingenuity these learned men have all shown in their solution.”2 Hence, in
spite of binary coding there seem to be good reasons to give both sides their
due and to accept the binary code of truth as well.

In one sense, this is harmless, innocent self-reference. The teacher presents
himself as willing to see the best in every cause. In social affairs, this is the
easiest way not to get mixed up with the quarrels of others. A therapist
probably would react in a similar way. The therapist, too, would start by
agreeing and then, remembering her or his professional obligations, would
add “but you could see it also in a different way”’.

But a judge? A judge, of course, cannot be permitted to avoid taking sides. A
judge has to decide. The daily problem for a judge is: who is right and who is
wrong? And a judge has sufficient knowledge of the books and of life to decide
the issue. But remember the third question! On one hand, the judge is not
allowed to take the stance of the teacher and accept the right on both sides. But
on the other hand, there might be deeper reasons to accept controversies with
their right on both sides, and if this is so, what or who justifies the judge in
eschewing these reasons as if they were not valid?

* Faculty of Sociology, University of Bielefeld, Postfach 8640, 4800 Bielefeld,
Federal Republic of Germany.
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The judge has to pay for it, to be sure. There is nothing for nothing under the
sun. The price is acceptance of the paradox of a binary code applied to itself.3
What, then, about the right or the wrong to decide about right and wrong?
How is it that somebody has the right to say that a position or an opinion is
wrong? Is there any right to invent the wrong, to create the wrong, or in more
recent terms, to “construct” the wrong?

In a famous essay* Walter Benjamin made the point that there is no such
right above right and wrong, no such superright. There is simply Gewalt.5 The
whole Frankfurt School of “critical theory” would join him, because, for them,
critique would mean exposure of the contradictions which exist in reality, for
instance the contradictions between assumed right and assumed wrong. But
then we find ourselves transferred to the same issue in epistemology: how to
prove with a noncontradictory logic that the reality is contradictory?

There are paradoxes everywhere, wherever we look for foundations. The
founding problem of law, then, is not to find and identify the ultimate ground
or reason which justifies its existence. The problem is how to suppress or to
attenuate the paradox which an observer with logical inclinations or with a
sufficient degree of dissatisfaction could see and articulate at any time. It
remains possible to ask the third question: can we accept contradictory opinions
as being both right and wrong? Or eventually: how can we rightly or wrongly
differentiate the right and the wrong? At least under modern conditions we
cannot avoid the issue. But it is also possible to unask the question and to
transform the paradox into a less troubling issue. By some sort of Gestalt switch
there may be ways of transforming the question which make it possible to give
an answer. Or there may be answers which make it possible to ask the question.

For this lecture my proposal is to use the invisible hand of the legal paradox
as a guideline for an investigation of the history of legal thought. If the
assumption holds that there is always a primary necessity to avoid the paradox,
there may be different ways to do so. In many ways the forms of depara-
doxifying the paradox depend on conditions of social acceptability, and these
conditions change with the transformations of the social system of the society.
They depend on social structures and are therefore historical conditions.

The background assumption of the paradoxical foundation of the legal
system (and, for that matter, of all systems working under a binary code)
offers the possibility to connect logical and historical reflection and to see
correlations between changes in social structures and changes in legal
semantics. We have to remain at a rather detached level — at the level of the
third question and at the level of observing observers.® But concepts and
theories developed for this level have been influential in practical matters, and
I shall touch on some of these issue during the course of my lecture.

IT

First of all, we have to limit the case. There are many paradoxes in law
connected with specific problems. Normally, they pass unobserved. But as
soon as legal theory develops an interest in consistent reasoning and decision-
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making, paradoxes surface. A recent essay by George Fletcher? discusses
some of them; for example, the paradoxes connected with paying attention
within the law to ignorance of law or to error concerning legal questions, or the
paradoxes of the changing interpretation of law which has to, but cannot, refer
to itself as some kind of legislation. Other paradoxes are connected with
taking into account subjective self-consciousness, reflecting mitigating cir-
cumstances in breaking the law. And, again, others have to do with the so-
called economic theory of law, calculating the consequences of divergent legal
solutions, including the consequences of the decisions themselves for future
behaviour, and then using the consequences as a criterion for the decision
itself.

Fletcher shows that legal theory copes with such paradoxes by conceptual
innovations. He observes two ways of handling such problems: either by
abstaining from the legal practice that leads into the contradiction and by
limiting the scope of attention for reasons and interests; or by finding or
constructing a distinction that dissolves the paradox. Only the second
technique is creative and leads to the advances in legal thought. Then, Fletcher
proceeds to distinguish the innovative distinctions. There are those which
have already been found or constructed and are today incorporated in the
established body of legal thought; they are already law, so to speak. And there
are others as yet unknown. They have to be found or constructed and remain,
for the time being, a matter of further legal thought.

We may share this optimistic outlook and accompany the development of
legal theory with our best wishes. But one question remains, and this is, in a
different guise, again the third question. Are we sure that we can replace all
emerging legal paradoxes by appropriate distinctions? What about the
paradoxes implied in using distinctions, the paradoxes of the same that is
treated as different? And above all, what about the paradox of defining the law
by the distinction of legal and illegal?

This question leads back to my topic. I want to reformulate the third
question in the following way: how can a society enforce a binary code? How
can one ever be sure that the true is not untrue and the right is not wrong —
given experiences which are reported in Greek tragedies or South American
novels? And in addition, what happens within the legal system when the
society enforces its code?

I11

The main body of my lecture will abstain from further theoretical arguments
and replace them with a historical survey, comparing different types of society
with respect to the ways in which they handle — within given structural and
semantical limitations — this problem of binary coding.

Larger societies of the past were organised by two kinds of differences —
social strata and centre/periphery. They described themselves as hierarchical
order of castes or estates and were at the same time what we would call “urban
societies” or ‘“‘peasant societies”, depending on the distinction between urban
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centres and rural periphery. Putting the emphasis on one form or the other,
they could observe their unity by looking at the top or by looking at the centre.
There was no problem of representing the unity of the system within the
system. These societies could see their order as natural order and could
therefore characterise alternatives as disorder. Ambiguities came up, and
particularly so in the Middle Ages, when both forms disintegrated — that is,
when the aristocracy was no longer urban aristocracy, and also when the top
groups were split according to religious and political functions without clear
primacy (or with a semantic primacy of religion and a real primacy of estate-
based politics). But even then the system was described as a natural order, and
the concept of nature had normative connotations because its antonym was
disorder — and not, for example, civilisation.

These societies could easily describe law as natural law. Within old mythical
traditions the genesis of order was conceived as emanation. The one (which in
Greek arithmetic was not a number) generated the numbers, that is, the
difference between odd and even numbers. All multiplicity came out of unity.®
The unmoving mover created the difference between moving and static
entities. In this sense it was easy to conceive the law in the fundamental sense of
eternal or divine law creating the distinction of natural and positive law and
the distinction of legal and illegal behaviour as well.

By now you may see that this is a way of handling the paradox. The paradox
remained invisible and became replaced with a narrative telling the genesis of
distinctions. However, this semantic strategy did not succeed completely.
Paradoxes have a fatal inclination to reappear. Necessities came up — or at
least the urgent necessity to decide at particular occasions against the valid
law, the famous excessum iuris communis propter bonum commune. For this
purpose, new characterisations were invented which provided for new
antonyms. The law was characterised as strict and formal — and equity was
invented to justify its neglect in cases where it would be hard to follow the law.
This distinction of cruelty and leniency (crudelitas/clementia) served to reject
the legal code of right and wrong and to re-incorporate the law into the human
society. After centuries of decision-making this distinction re-enters the law
and we find a casuistry which remembers the cases in which the law itself
allows for lenient, attenuating considerations.® The distinction which first
articulated the paradox of rejectable law is finally transformed into a device
for creative social learning within the legal system.

Something similar happened with another distinction, likewise used to
present a paradox and to suggest creative ways of solving it. In this case
the law was characterised as normal — and the institution of derogation'® was
invented to justify a violation of the law in view of higher necessities or utilities
(and the social order left no doubt about who was and who was not able to do
that).!! The paradox reappeared in long debates about whether derogation is
an institution of natural law, permitting the violation of natural law, or
whether it can and has to be justified as positive law only in view of
postlapsarian conditions. The first opinion could refer to Cicero’s dictum
communis utilitas derelicto contra naturam est.'?> The second requires a
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psychological brake. It has to be practised a regret et en soupirant as Gabriel
Naudé recommends.!3

However, the paradox not only reappeared, it also revanished. As soon as
equity and derogation evolve into a system of definitions and rules — and what
else could a jurist do with them — the paradox makes an evasive move, being
unprepared to accept regulations. As Wittgenstein asked, ‘“What use is a rule
to us here? Could we not (in turn) go wrong in applying it?’14

v

During the seventeenth and eighteenth centuries a remarkable change
occurred. The third question looks for new answers. The paradox of law looks
for new places to hide away. It appears in new disguises, more appropriate to
changing social conditions. The law of nature contracts and becomes the law
of reasonable arguments, supposing that reason at least is the nature of human
beings. This gives more freedom from theological supervision and more hope
for progress by refining and improving the self-control of human affairs.
Reason appeals to reason as the last court which is supposed to be able to
judge its own affairs. Hence, the paradox is maintained as tautology — as a
distinction which is supposed to be none: as reasonable reason. (For affairs
not suitable for the jurisdiction of reason, we find at roughly the same time
parallel concepts of self-authentification, that is, taste for art and love for
intimate relations.!%)

And again, the paradox reappears, being more sophisticated than reason
itself. In practical affairs of acquisition and use of property, reason argues
with equal voice for equality and inequality. The desire for property and
its accumulation is clearly wrong, violating the natural (and the created!)
equality of human beings. And the demand for equality is clearly wrong,
violating the law of property. How, then, to drive the paradox back into its
invisible retreat?

One easy solution consists in using a double concept of nature. Natural
reason may demand to surpass nature. Men are born naked, but they are
clearly better off in clothes.! But then we have to face the question whether
nature teaches us that we are better off with an unequal distribution of
property.

For more than one century, the question of property becomes the problem
in terms of which the foundations of the society are discussed. “‘Le partage des
biens est la premiére loi de la société, et le tronc, pour ainsi dire, de toutes les
autres lois”, wrote the Marquis de Mirabeau.!” Jurists tend to recognise a
contract, albeit an implicit contract, because the acquisition and use of
property implies the recognition of the property of others.!® Also, until the
second half of the eighteenth century, the society itself is thought to have been
based on contract with roughly the same kind of argument.!® Thus, there is no
place for separating state and society; the deparadoxification has to take place
within the context of reflections about political society or civil society, and the
arguments have to lead back to its origin.
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In this sense, the authors of the seventeenth and eighteenth centuries used
thoughts of Greek and Roman origin to reformulate the paradox. The form
was again a quasi-mythical narration. At the beginning there was communal
property in the state of nature. But then, the multiplication of people and the
invention of arts and sciences made it advisable to separate the goods and to
give the chance to augment her or his property to each individual.2® For a
certain time, the selections of Roman materials under the heading of ‘“‘about
acquiring property”’?! played a decisive role in legitimating the law as such.
During a long discussion, distinctions became refined. Pufendorf, basing
himself on Grotius, introduced the famous distinction of negative and positive
community of property — the negative being in a sense property avant la lettre
(property before the law), the positive being private property with more than
one owner.22 John Locke added the idea that the real reason for the
distinction of state of nature and civilisation was the necessity of organising
labour, and that the situation became problematic only by the invention of
money taking away any limits of acquiring and preserving property.23

I cannot go into details here, but have to mention two points. The first is
that, in this account, the origin of property has to be a mythical one, not
simply a historical state.24 Hence, the whole structure of deparadoxification
became vulnerable to historical and comparative research. This happened in
the middle of the eighteenth century, particularly in the writings and lectures
of David Hume and Adam Smith. Secondly, if we decipher the structure of the
thought looking through its mythical form, we find the idea of natural rights.
Natural rights are rights whose recognition does not depend on comple-
mentary obligations. They are rights in the sense of Thomas Hobbes or Jeremy
Taylor, that is, rights before the law, rights not depending on the recognition
of others (for example, the right to preserve and to move one’s own body, the
old potestas in se ipsum) — that is, rights before the distinction of right and
wrong.2* You may recognise it: it is a paradoxical right, a right answering the
third question.

But this is a concept of the seventeenth century.2® The eighteenth century,
preoccupied with morality and reason, found what seemed to be good
arguments against this concept and insisted that there could not be rights
without complementary obligations.2” Of course not! The paradox has to
remain invisible. But then, where does it hide now?

v

In the course of the eighteenth century, the strategy of deparadoxification
became reversed. The tradition had started with the idea of an innocent
beginning. Once there had been a golden age. Once, in the state of nature,
human beings could live according to their needs in a state of communal peace.
Then, deterioration set in and mechanisms to compensate needs. Already in
the seventeenth century doubts were raised about this version, as in Hobbes,
but the countermodel could not really be constructed. There was the dispute of
the ancients and the moderns2® and there was the idea that, on the whole, we
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might be better off in modern times. But only in the second half of the
eighteenth century do we find the complete reversion. Only then do we find the
idea that the beginning was wrong, that the beginning was violence, or that it
consisted in the enclosure of property and the co-operation of people stupid
enough to believe that this was just.2® Therefore, it was felt that only the
process3? of civilisation would take us into a better future and justify the past
in retrospect. The hidden message of the paradise lost was no longer sin (which
presupposes the law) but the violence of God, expelling Adam and Eve from
the garden of Eden and preventing their return by his armed troops.

We find this new look with authors who rejected the idea of a contractual
foundation of the law — an idea which is evidently tautological (that is,
paradoxical) in founding the law on the presupposition of the law. We find this
rejection and the corresponding foundation of law on violence in Linguet, one
of those writers of the French post-enlightenment who were particularly fond
of frivolous paradoxes.3! And we find it, better known, but also less
intriguing, in Kant.

At the beginning was violence. Forgetit. Things are much better by now and
we can embark on further improvements, for instance by designing a
constitution.32 But then, are we to know the unknown, the future? And do we,
in rejecting the past, reject the story of the Tower of Babel as well?

At any rate, the paradox, like the sun, passes underground and reappears in
the future. The attempts to domesticate it by reasonable elaboration fail, of
course.33 The Kantian inflation of hopes regarding the foundations of law
failed to impress professional men in law, in religion, and in pedagogy as well.
The famous names are Gustav Hugo and Anselm Feuerbach,3* but a whole
school of thought developed which criticised the inexact and superficial ways
in which Kantianism had been transferred into jurisprudence.3* At that time,
a science of the positive law was in demand, and the options seemed to be
whether the positive law should be designed by conceptual constructions,
taking the historical experiences of generations of lawyers into account, or
whether, on the base of the constitutional state, legislation should be the
preferred road into the future.

The paradox now disguises itself as the splendid future of divine mankind,
the future of freedom and equality, the future of emancipation and democratic
constitutions, or the future of the greatest happiness of the greatest number of
people, and finally as the future of the communist society as the new state of
nature, the state after the state, after property, after all divisions and
distinctions. The paradox prevents observations and descriptions, the future
being unobservable by itself anyway. The future becomes the grand excuse for
all the misdeeds of the new industrial society, the grand excuse for applying the
law which the society itself produces according to a calculus of interest and,
increasingly, as a reaction to its own self-created problems.

And again, as always, we find more technical forms of deparadoxification.
One of them is the distinction between legislation and administration of
justice. Statutes have to be general, court decisions have to apply the law to the
concrete case. The production of law has to proceed without paying attention
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to particular cases, and it finds its justification, if not its innocence, in its
general form. Court decisions have to distribute the symbols “right” and
“wrong” to particular circumstances, taking the validity of the law as given. In
many senses, this is not the final answer. There remain the well-known
problems of self-referring laws and the problem of circular loops between
legislation and adjudication.3® But these are theoretical concerns. In practice,
the institutional role differentiation works sufficiently well, and remaining
problems can be collected under the heading of “legitimacy”, understood as
the popularity of governments, exposed to periodic elections. Moreover, it is
now easy to solve a very old paradox, that is the paradox of the right to change
the law. The legal system may recognise political motives as sufficient for
changing the law — but only at the level of legislation and not at the level of
adjudication.3’

This, too, is a way to replace the paradox by a distinction. Moreover, its
distinctive feature is avoiding any reference to natural law or morality, having
recourse to positive law only. This makes it meaningful to replace the
distinction of right and wrong with the distinction of legal and illegal and
thereby in addition attenuate the problem. What had been a morally upsetting
paradox can now be seen as a simple contradiction between morality and
legality — for example, a morally-required disobedience to the law.

The other modern device is the result-oriented practice on both levels, in
legislation and in court decisions. What counts is not a principle, nor a logical
deduction, nor the elegant conceptual construction, but the difference a
decision effectuates either in social reality or in the legal system itself. Are legal
effects therefore the criterion of law? This is certainly not a convincing
theory?3® but it is the usual practice and the distinguishing mark of the good
lawyer. It is something like cutting the future into small chunks that can be
handled in the situations of daily life. But again and nevertheless, the future
remains unobservable. The legal decisions claim to be right (and not wrong)
immediately and remain so, whether their intended results come about or not
at a later time.

Logically then, the validity of a programme depends on its own execution.
The execution of the programme becomes the condition of the execution of the
programme. Hang the man if — and only if - you hang him. This instruction, of
course, would make issues undecidable. You really need the future — that is,
your present opinions about the future — to discriminate decisions and to
deparadoxify a self-conditioned conditional programme. But then you have
the question: whose guesses about the future are valid guesses, which is the
question: who is in power?

When this form of deparadoxification becomes institutionalised we can
expect a need for compensating mechanisms, in particular for self-correcting
devices. When the results do not show up, the law has to be changed accord-
ingly. The future remains the future,3° the problems change their shape, the
situations can be handled in one sense or another. The legal system grows by
what can be called, using a linguistic term, hypercorrection. The machine ends
by being constantly in repair. The promoting paradox remains invisible.
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VI

We could make a dream out of this, perhaps a nightmare — the crumbling
tower of Babel without the hope for the celestial Jerusalem.*® We could also
decide to risk another look at the paradox or to ask the third question again.

An answer to the third question is a way to put a basement under the
building, a basement in which the secrets of the system can be preserved, or, as
some would rather suppose, the corpses. We need this basement as the rule
without exception, that is, as the exception to the rule that there are no rules
without exception. We need it as the paradox.

It may not be obvious that we need a paradoxical foundation at all. To be
sure, the language of law permits the construction of sentences which are
inconsistent. This is true for all language specialised on cognition, and so
much more for normative languages. But why do we not simply avoid these
pitfalls, why not steer clear of certain questions and certain constructions and,
with this precaution, use the language of law without the embarrassment of
looking into the Gorgonian face of the paradox? Even logicians and
philosophers try, in constructing formal systems, to design exclusion-devices
or to simply put an embargo on what otherwise would seem to be a possible
move. We know that this does not work, except ad hoc.#! But what prevents us
from doing it nevertheless? It could be sufficient to say that there are rules with
exceptions and rules without exceptions. Or that there be right claims and
wrong claims. But then, what is indicated by the “and” and what is excluded
by the “and”? Nothing. The “and” serves as the joker replacing within the
system the unity of the system. Like the end of the system the “and” of the
systems operates as symbol for the unity of the system within the process of
reproducing the system — here and now. It is not a sufficient description of the
unity of the system. It is again a hiding-place of the paradox.

The unity of the system is not something outside of the system. It is not
something inside the system.4? How and where, then, can we observe the
unity? The system is the multiplicity of its operations. It never acts as this
multiplicity, it never acts as the network of its operations — for example, as the
network of all the legal decisions. It is nothing but the constraints produced by
one decision for others of the same system. These constraints exclude other
possibilities of the same system. But then, how do we justify these exclusions
— for example, of women from certain clubs, of non-owners from property,
of prisoners from freedom? The system itself contains these excluded
possibilities.#3 If you have clubs, you have members and non-members. If you
have prisons you have people inside and outside prison. For every owner of a
house there are by now five billion non-owners of this house. How to cope with
these atrocities? Technically speaking, exclusion-devices may work suffi-
ciently well. The law can forbid or make it simply invalid to ask the third
question. It may prescribe the expulsion from office of a judge who behaves
like a wise person. And indeed, we all know that there is a law which forbids
the defiance of justice. This makes it possible to ignore the problem. It does not
eliminate it.
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From a systems point of view we can, following Talcott Parsons,** make a
distinction between this technical level of the execution of social functions and
an institutional level at which a system has to reflect its integration into the
encompassing system of the total society. More recent theories make a distinc-
tion between “‘natural” and “artificial’4* devices for handling the paradoxes
of self-reference or between internal and external observation.*® These
differences in conceptual style reflect advances in systems theory which we can
leave aside at the moment. My final question is, rather, are there structural
reasons in modern society which make it appropriate to enforce this two-level
thinking on the legal system and to provide for higher levels of description, be
it internal or external, which go beyond merely technical advice? And my
proposal will be that in modern society this is not simply a question of
legitimation in the sense of taking into account symbolically shared values in
communicating the intentions which guide your actions.*” Indeed, this is too
easy to do. The problem is, rather, to improve on the transparency of the
internal workings of functionally differentiated systems for themselves and for
others. But if paradoxes are the crucial obstacles for observing systems, and if
the ways in which systems treat their paradoxes produce transparencies and
intransparencies as two sides of the same coin, then this issue has to replace the
rather trivial topic of legitimation. And the distinction between the two levels
of operative theories and of reflective theories, of technical advice in legal
problem solving and of reflection upon the ways in which a system becomes
understandable for itself and for others, may become not the solution of the
problem and certainly not a new technique of self-legitimation, but at least an
adequately differentiated way to produce descriptions.

Now, all this may seem to be a highly theoretical problem without any
impact on practical affairs. Lawyers who are programmed for decisions are
likely to find this sort of problem uninspiring. My intention has been to show
that this is not the case. The historical survey teaches that there is one
general technique of avoiding the third question, namely replacing it by a
distinction.*® The code of the legal system, the distinction between right and
wrong or, for modern conditions, between legal and illegal acts, is itself a first
scheme to articulate the paradox, to found the possibility of self-reference. But
then, further distinctions are needed to solve the resulting problems,
distinctions like rigid justice and equity, or rules and exceptions, or the
distinctions of property, or the differentiation between statutes and court
decisions, or between decisions with more or less preferred consequences for
legitimate interests. On this level of secondary distinctions the law adapts to
social evolution and, in particular, to its own increasing differentiation. These
distinctions have a technical side. They are undisputed assumptions in the
reasonings of lawyers as persons of practical competence. But they have also
an institutional side mediating between the decisions and the unity of the
system. ‘‘Saving distinction” — this is the recipe for solving the paradox, and
“saving” should be taken in the double sense of saving the system in spite of
the paradox by using a distinction and saving the distinction itself by the
operation that makes use of them.
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The prevailing opinion in legal and social science describes the unity of the
system as a value, representing the social and cultural autonomy of its task.
The legal system then has to implement justice. This comes close to being
tautological. In my opinion, the unity of a system is realised by its guiding
distinction.*® The legal system then has to implement the distinction of legality
and illegality. This comes close to being paradoxical, seeing unity as the unity
of a difference.

These are clearly competing theories. We will have to choose between
beginning and ending with unity or with difference. And there is no other final
answer to the third question.
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